IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AGORA SYNDI CATE, I NC. | : CIVIL ACTI ON
Plaintiff, :
V. : NO. 97- 1462
LEONARD LEVI N, :
LARRY DI PERSTEI N,
LI NDA LANE, and
MARLEN CORP. |

Def endant s.

VEMORANDUM

R F. KELLY, J. SEPTEMBER 19, 1997
Agora Syndi cate (“Agora”) brought this action for

decl aratory judgnent seeking to determ ne whether or not it nust
defend and i ndemify Defendant Leonard Levin (“Levin”) in an
underlying state court tort action. Two notions are currently
before this Court. Defendants Larry Diperstein's (“Di perstein”)
and Linda Lane's (“Lane”) Mdtion to D smss and Agora's Mbtion
for Sunmary Judgnment. Previously, this Court deni ed Defendants
Levin's and Marlen Corporation's (“Marlen”) Mtion to D sm ss.
For the reasons that follow, Defendant's Mdtion to Dismss is
denied and Plaintiff's Mdtion for Summary Judgnent is granted.

I . BACKGROUND.

On April 12, 1993, Levin went to Diperstein's locksmth
shop to dispute a bill. The billing dispute escal ated and Levin
and Di perstein began fighting. Lane becane involved while trying

to assi st Diperstein, her husband.



Di perstein and Levin each filed crimnal charges of
sinpl e assault! and harassnent? agai nst the other. On Novenber
3, 1993, the trial court found D perstein not guilty on both
counts. Levin was found not guilty of sinple assault but guilty
of harassnent.

Di perstein and Lane then filed a civil action in the
Phi | adel phia Court of Common Pl eas agai nst Levin and Marl en
Corporation.® The conplaint lists counts of assault and battery,
negl i gence, intentional and negligent infliction of enotional
di stress, and | oss of consortium Both Levin and Marlen sought
coverage from Agora under a conmmercial general liability
i nsurance policy. Agora initially provided both with counsel,
whil e reserving the right to deny coverage and wi thdraw at a
later tine.

By letter, dated Decenber 18, 1996, Agora deni ed
coverage to Levin individually but continued to defend Marl en
under a strict reservation of rights. The letter states that the
i nsurance policy issued to Levin does not provide coverage for
intentional torts. Because harassnent is an intentional crine
and the conplaint filed against Levin alleges only intentional
torts, Agora determned that it did not have a duty to defend

Levin in the underlying action.

1 18 Pa.C.S. A § 2701.
2 18 Pa.C. S. A § 2709.

3 Larry Diperstein v. Leonard Levin et al., Philadel phia
Court of Common Pl eas, April Term 1995, Docket No. 1292.
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Agora told Levin that his appointed defense counsel
woul d wi t hdraw i medi atel y, and advised himto retain another
attorney. In response, Levin contested the withdrawal of his
appoi nted counsel pointing out that negligence is not an
intentional tort. On March 19, 1997, the Petition for Leave to
Wthdraw fil ed by appoi nted counsel was deni ed by the Honorabl e
Arnol d New of the Phil adel phia Court of Comon Pl eas.

Agora has filed this action for declaratory judgnent
pursuant to 28 U.S.C. 8§ 2201 and Rule 57 of the Federal Rul es of
Civil Procedure. Agora seeks a judgnent declaring that it has no
duty to defend or indemify Levin individually in the underlying
state court tort action under the ternms of its insurance policy.

1. STANDARD OF REVI EW

Summary Judgnent is proper “if there is no genuine

issue of material fact and the noving party is entitled to a

judgnment as a matter of law” Feb. R Qv. P. 56(C); Anderson v.

Li berty Lobby Inc., 477 U. S. 242, 247 (1986). The noving party

has the initial burden of identifying those portions of the
record that denonstrate the absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 325

(1986). Then, the non-noving party nust go beyond the pleadi ngs
and present “specific facts show ng that there is a genuine issue
for trial.” Feb. R Qv. P. 56(c). |If the court, in viewng all
reasonabl e inferences in favor of the non-noving party,

determ nes that there is no genuine issue of material fact, then

summary judgnent is proper. Celotex, 477 U S. at 322; Wsni ewski




v. Johns-Manville Corp., 812 F.2d 81, 83 (3d Cir. 1987).

I11. DI SCUSSI ON.

A Summary Judgnent .

The parties di sagree over whether or not Sunmmary Judgnent
may properly be granted. Levin's intent is the material issue in
contention. Agora points to Levin's harassnent conviction as
determ native of the issue of intent and proof of the absence of
a material issue of fact. To the contrary, Levin and Marlen
argue that the issue of Levin's intent is material and is in
di spute, which precludes Summary Judgnment. Viewing all facts in
the light nost favorable to Levin and Marlen, Agora's argunent is
nor e persuasi ve.

I n Pennsyl vania, “the victimof a crimnal act is precluded
fromlitigating the issue of the insured actor's intent where
that intent has been established by independent evidence in the

prior crimnal proceedings.” Stidhamv. MIllvale Sportsnens's

G ub, 618 A 2d 945, 954 (1992), appeal denied, 637 A 2d 290 (Pa.

1993). Likewise, “crimnal convictions are adm ssible in civil
actions” and are “concl usive evidence of the crimnal acts.” |1d.
at 952. This rule establishes that the issue in question,
Levin's intent, cannot be at issue in the underlying civil
action.

Levin's state of mnd was concl usively determ ned at
his crimnal trial. The crime of harassnent requires the court
to find the foll ow ng:

Harassnment - A person conmits the crinme of harassnent when
with intent to harass, annoy or al arm another person: (1) he
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stri kes, shoves, kicks or otherw se subjects himto physical
cont act

18 Pa.C.S. A 8 2709. Thus, to convict Levin of harassnent, the
trial court had to determine that he acted intentionally. This
determ nation prevents relitigation of the issue of Levin's
intent. Since both parties are precluded from arguing the issue
of Levin's intent, that issue cannot be in dispute, and Sunmary
Judgnent i s proper.

Def endants' argue that even if Levin's intent to harass
D perstein was determned at the crimnal trial, with respect to
Lane, there has been no final determination with regard to
Levin's intent. This position is incorrect because intent “may

be transferred froman intended victimto another.” State Farm

Mut. Auto. Ins. Co. v. Martin, 660 A 2d 66, 68 (Pa. Super. 1995),

appeal denied, 678 A 2d 366 (Pa. 1996)(citing Nati onwi de Mit.

Ins. Co. v. Hassinger, 473 A 2d 171, 173 (Pa. Super. 1984);

Germantown Ins. Co. v. Martin, 595 A 2d 1172, 1175 (Pa. Super.

1991), appeal denied, 612 A 2d 985 (Pa. 1992)). Therefore, the

crimnal court's determnation of Levin's intent with regard to
D perstein is transferable to Lane.

Havi ng determ ned that Summary Judgnent is proper, Agora's
request for declaratory judgnment nust be addressed.

B. Decl aratory Judgnent.

The issue presented is whether Levin's harassnent
conviction discharges Agora's duty to defend himin the
underlying state court action. | find Agora's duty to defend
di scharged for two reasons. First, Levin's harassnment conviction
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pl aces this action within the “expected or intended excl usion” of
Agora's insurance policy. Second, it is contrary to the public
policy of Pennsylvania to allow insurance coverage for an
intentional tort.

1. Pol i cy Excl usions.

Levin's conviction for harassnment, an intentional
crime, falls directly within the exclusions of Agora's insurance

policy. Specifically, Agora's policy provides:

2. Excl usi ons.
Thi s i nsurance does not apply to:
a. “Bodily injury” or “property damage” expected
or intended fromthe standpoint of the
i nsur ed.

The “expected or intended exclusion” is comon to

l[iability insurance policies. See e.qg., Aetna Life and Cas. Co.

v. Bartheleny, 33 F.3d 189, 191 (3d G r. 1994). Under such an

exclusion, the insurer nust defend the entire action if any of
the allegations in the complaint may potentially fall within the
area of coverage. 1d. However, a “plaintiff nmay not dress up a

conplaint so as to avoid the insurance exclusion.” Nat i onwi de

Mit. Ins. Co., v. Yaeger, No. 93-3024 1994 W 447405 at *2 (E. D

Pa. Aug. 19, 1994)(citations omtted). |In other words, if the
factual allegations of the conplaint sound in intentional tort,
arbitrary use of the word “negligence” will not trigger an

insurer's duty to defend. See, Kraus v. Allstate Ins. Co., 379

F.2d 443, 444 (3d Gr. 1967); Fed. Ins. Co. v. Potankin, 961 F

Supp. 109, 111-12 (E.D. Pa. 1997); State FarmFire & Cas. Co. V.

Giffin, 903 F. SUPP. 876, 878 (E.D. Pa. 1995); Germantown Ins.




Co. v. Martin, 595 A 2d at 1174-75; Donegal Mut. Ins. Co. V.

Ferrara, 552 A 2d 699, 702 (Pa. Super. 1989).

Lane and Di perstein's conplaint contains several counts
of negligence, which is technically within Agora's area of
coverage and triggers the duty to defend. Yet, as noted above,
Levin's conviction for harassnent conclusively establishes that
he acted intentionally during the billing dispute. The
undi sputed facts of record sound in intentional tort. Even if
each and every allegation of the conplaint were proven, there is
no doubt that Levin acted intentionally rather than negligently.
Therefore, Levin's actions are not covered by the insurance
policy and Agora is not obligated to defend or indemify himin
t he underlying action.

2. Public Policy.

It is well settled that Pennsylvania's public policy
prohi bits i nsurance coverage for intentional torts or crimnal

acts. State Farm Mut. Auto. Ins. Co. v. Martin, 660 A 2d at 68.

Krause, 379 F.2d at 446; Potankin, 961 F. Supp. at 113;
Germantown Ins. Co. v. Martin, 595 A 2d at 1175. *“A policy of

l[iability insurance is a contract intended to protect and benefit
the insured fromliability resulting fromunintentional conduct.”

State Farm Mut. Auto. Ins. v. Martin, 660 A 2d at 68. Levi n was

convi cted of harassnent, an intentional crine. Levin “should not
be able to avoid financial responsibility by shifting the penalty
for his crimnal act to an insurance carrier.” Krause V.

Al lstate Ins. Co., 258 F. Supp. 407, 412, aff'd, 379 F.2d 443 (3d




Cr. 1967). Thus, requiring Agora to provide Levin with coverage
woul d violate the public policy of Pennsyl vani a.

VI . CONCLUSI ON.

For the foregoing reasons, Sumrary Judgnent is proper
as there are no genuine issues of material fact in dispute.
Levin's harassnment conviction conclusively deternm nes the issue
of his intent. Further, Agora is entitled to a judgnment in their
favor as a matter of law. Levin's intentional act is excluded
from coverage under Agora's policy of insurance. Also, it would
vi ol ate Pennsylvania's public policy to require Agora to defend
and indemify Levin in the underlying state court action. An
appropriate Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AGORA SYNDI CATE, I NC. | : ClVIL ACTI ON
Plaintiff, :
V. : NO. 97- 1462
LEONARD LEVI N, :
LARRY DI PERSTEI N,
LI NDA LANE, and
MARLEN CORP. |

Def endant s.

ORDER
AND NOW this 19th day of Septenber, 1997, upon
consi deration of Defendants Leonard Levin's and Marlen
Corporation's Motion to Dismss, and Plaintiff Agora Syndicate's
Motion for Sunmary Judgnent, and all responses thereto, it is
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her eby ORDERED t hat Defendant's Mdtion to Dismiss is DENI ED and
Plaintiff's Mtion for Summary Judgnent is GRANTED
It is further ORDERED t hat:

1. Decl aratory Judgnment is hereby ENTERED in favor of
Plaintiff Agora Syndi cate and agai nst Defendants Leonard Levin,
Larry Diperstein, Linda Lane and Marlen Corporation

2. Plaintiff Agora Syndicate has no obligation to continue
defending Leonard Levin individually in the matter known as Larry

D perstein v. Leonard Levin, et al., filed in the Phil adel phia

Court of Common Pleas as of April Term 1995, Docket No. 1292.

3. Plaintiff Agora Syndicate has no obligation to
indemify Leonard Levin individually in the above nenti oned
action and if any party in that action obtains a judgnent agai nst
Leonard Levin, requiring the paynent of danages, expenses, costs
or fees, Plaintiff has no obligation to pay any such anount

pursuant to Conmercial General Liability Policy No. DOL-150261.

BY THE COURT:




